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--The MAILING DATE of this communication appears on the cover sheet with the correspondence address -

THE REPLY FILED 19 March 2007 FAILS TO PLACE THIS APPLICATION IN CONDITION FOR ALLOWANCE.
1

. S The reply was filed after a final rejection, but prior to or on the same day as filing a Notice of Appeal. To avoid abandonment of
this application, applicant must timely file one of the following replies: (1 ) an amendment, affidavit, or other evidence, which
places the application in condition for allowance; (2) a Notice of Appeal (with appeal fee) in compliance with 37 CFR 41 .31 ; or (3)
a Request for Continued Examination (RCE) in compliance with 37 CFR 1 .1 14. The reply must be filed within one of the following
time periods:

a) ^ The period for reply expires 3_months from the mailing date of the final rejection.

b) The period for reply expires on: (1 ) the mailing date of this Advisory Action, or (2) the date set forth in the final rejection, whichever is later. In

no event, however, will the statutory period for reply expire later than SIX MONTHS from the mailing date of the final rejection.

Examiner Note: If box 1 is checked, check either box (a) or (b). ONLY CHECK BOX (b) WHEN THE FIRST REPLY WAS FILED WITHIN
TWO MONTHS OF THE FINAL REJECTION. See MPEP 706.07(f).

Extensions of time may be obtained under 37 CFR 1.136(a). The date on which the petition under 37 CFR 1.136(a) and the appropriate extension fee
have been filed is the date for purposes of determining the period of extension and the corresponding amount of the fee. The appropriate extension fee
under 37 CFR 1 .1 7(a) is calculated from: (1 ) the expiration date of the shortened statutory period for reply originally set in the final Office action; or (2) as
set forth in (b) above, if checked. Any reply received by the Office later than three months after the mailing date of the final rejection, even if timely filed
may reduce any earned patent term adjustment. See 37 CFR 1 .704(b).

NOTICE OF APPEAL
2. [3 The Notice of Appeal was filed on 03/19/07. A brief in compliance with 37 CFR 41 .37 must be filed within two months of the date

of filing the Notice of Appeal (37 CFR 41 .37(a)), or any extension thereof (37 CFR 41 .37(e)), to avoid dismissal of the appeal.
Since a Notice of Appeal has been filed, any reply must be filed within the time period set forth in 37 CFR 41 .37(a)

AMENDMENTS
3. The proposed amendment(s) filed after a final rejection, but prior to the date of filing a brief, will not be entered because

(a)D They raise new issues that would require further consideration and/or search (see NOTE below);
(b) They raise the issue of new matter (see NOTE below);

(c) They are not deemed to place the application in better form for appeal by materially reducing or simplifying the issues for
appeal; and/or

(d) They present additional claims without canceling a corresponding number of finally rejected claims.

NOTE: . (See 37 CFR 1.116 and 41.33(a)).

4. The amendments are not in compliance with 37 CFR 1.121. See attached Notice of Non-Compliant Amendment (PTOL-324).
5. Applicant's reply has overcome the following rejection(s): .

6. Newly proposed or amended claim(s) would be allowable if submitted in a separate, timely filed amendment canceling the
non-allowable claim(s).

7.S For purposes of appeal, the proposed amendment(s): a) will not be entered,. or b) H will be entered and an explanation of
how the new or amended claims would be rejected is provided below or appended.
The status of the claim(s) is (or will be) as follows:

Claim(s) allowed: .

Claim(s) objected to: .

Claim(s) rejected: 1-8. 12-14.17. 18.20 and 27.

Claim(s) withdrawn from consideration: 15.16.19 and 21-26 .

AFFIDAVIT OR OTHER EVIDENCE

8. The affidavit or other evidence filed after a final action, but before or on the date of filing a Notice of Appeal will not be entered
because applicant failed to provide a showing of good and sufficient reasons why the affidavit or other evidence is necessary and
was not earlier presented. See 37 CFR 1.1 16(e).

9. The affidavit or other evidence filed after the date of filing a Notice of Appeal, but prior to the date of filing a brief, will not be
entered because the affidavit or other evidence failed to overcome aN rejections under appeal and/or appellant fails to provide a
showing a good and sufficient reasons why it is necessary and was not earlier presented. See 37 CFR 41 .33(d)(1 ).

10. The affidavit or other evidence is entered. An explanation of the status of the claims after entry is below or attached
REQUEST FOR RECONSIDERATION/OTHER
1 1

.
H The request for reconsideration has been considered but does NOT place the application in condition for allowance because*

see next page.

12. Note the attached Information Disclosure Statement(s). (PTO/SB/08) Paper No(s).

13. Other: .

Raymond Alejandro

Primary Examiner
Art Unit: 1745

U.S. Patent and Trademark Office

PTOL-303 (Rev. 08-06) Advisory Action Before the Filing of an Appeal Brief Part of Paper No. 20070326
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Response to Arguments

1. Applicant's arguments filed 03/19/07 have been fully considered but they are not

persuasive.

2. In the first place, applicant did not address the prima-facie case of obviousness based

upon Domeracki et al'879 by itself as set forth in item 8 of the 12/18/06 Final Rejection. Notice

that applicant responded only to the rejections under Section 102 (Domeracki et al'879) and

under Section 103 based upon Domeracki et al'879-Rosen et al'234.

3. Applicant continues to argue substantially the same arguments advanced in prior replies.

In that, it is noted that applicant discusses "control system to split the cathode exhaust into two

different streams"; "to reach a stableflame temperature and burn the un-reactedfuel in a lean

condition", that "the primary zone.. . is designed as theflame stabilization zone and control

scheme is configured to ensure thefuel/air mixture is lean and within flammability limits (as

mentioned in paragraphs 21 and 23 ofthe present application)", and "controlflame stability".

However, it is further noted that none of these features are positively recited in the present

claims. Thus, there is lack of descriptive basis in the present claims for these specific features. In

response to applicant's argument that the references fail to show certain features of applicant's

invention, it is noted that the features upon which applicant relies are not recited in the rejected

claim(s). Although the claims are interpreted in light of the specification, limitations from the

specification are not read into the claims. See//* re Van Geuns, 988 F.2d 1 181, 26

USPQ2d 1057 (Fed. Cir. 1993).

4. With respect to applicant's arguments that "the topping combustor 8 runs on additional

fresh fuel supply 44 along with the exhaust 24 coming from the combusting chamber 7, and



Application/Control Number: 1 0/68 1 ,704 Page 3

Art Unit: 1745

therefore can not be equivalent to a tail gas burner as described in the present application", the

examiner points out that applicant's invention as currently drafted does not use close-ended

terminology so as to exclude the addition of fresh fuel supply. Therefore, there is nothing wrong

or technically inaccurate about having a fresh fuel supply as disclosed by the prior art. If

applicant insists on this, applicant is requisitioned to submit objective evidence to show why the

topping combustor of the prior art cannot be equivalent to applicant's tail gas burner.

5. An additional factor to be considered here is that the language "wherein less than 20 % of

the cathode exhaust stream by mass is diverted to the primary zone ofthe tail gas burner" does

include 0 % of said cathode exhaust as a real magnitude. Thus, it is fair to conclude and assert

that the primary zone of the tail gas burner is not necessary from a working or performance

standpoint because no cathode exhaust is to flow through such a primary zone. Therefore, if the

cathode exhaust being diverted to the primary zone of applicant's tail gas burner is 0 %, the

applicant's primary zone is symbolically present therein but no specific function is attributable

thereto. This, of course, obscures applicant's invention, applicant's arguments and applicant's

apparent functionality within the meaning of the claimed invention.

6. In response to applicant's argument that the references fail to show certain features of

applicant's invention, it is noted that the features upon which applicant relies (i.e., a) "a control

system to split the cathode exhaust into two different streams and a controlled amount ofoxidant

is therefore sent to each ofthe primary and secondary zones ofthe tail gas burner,," and b) "the

flame stability") are not recited in the rejected claim(s). Although the claims are interpreted in

light of the specification, limitations from the specification are not read into the claims. See In

re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 1993). With respect to the flame
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stability (item b) above, it is noted that the present claims recite only stable combustion, not

flame stability. While applicant might attempt to argue that they both refer to the same subject,

the examiner asserts that they do not. For instance, "stable combustion" can be interpreted as the

ability ofproducing any combustion (any steady burning) irrespective of the combustion degree

(complete combustion vs. incomplete combustion) per se whereas "flame stability" can be

interpreted as the quality of the combustion itself (steady degree of combustion) which requires

specific combustion conditions and amounts of reactants to achieve such a steady degree.

Therefore, applicant's arguments are not commensurate in scope with the presently claimed

invention.

7. The examiner's disagrees with applicant's characterization of the prior art as well as the

claimed invention. The examiner asserts that the prior art as characterized by the examiner in the

first and secondary scenarios below together with a reasonable claim construction based upon

literal claim scope provides at least two singular approaches capable of meeting the legal

standard under Section 102 for sustaining an anticipation rejection. These approaches are

presented hereinafter.

Under a first scenario, since hot gas 23 contains approximately 18 % oxygen and hot gas

24 contains approximately 14-15 % oxygen, it is contended that there is 18 % of oxygen

(cathode exhaust stream) diverted into the primary zone, and 14-15 % of oxygen (cathode

exhaust stream diverted into the secondary zone. In this case, oxygen per se is taken to represent

the reactant (oxidant) of the cathode, and its unused portion together with the byproducts of the

electrochemical reaction represent the overall composition of the cathode exhaust stream per se.

And because the present claims fail to define what is meant by the cathode exhaust stream itself,
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the examiner is interpreting the unused portion of reactant (oxygen) as the cathode exhaust

stream per se. Therefore, in this first context, combustion chamber 7 receives diverted hot gas 23

with 18 % of oxygen, and topping combustor 8 further receives diverted hot gas 23 with 14-15 %

of oxygen. Thus, the prior art meets the claimed requirement concerning the specific percents.

Note that the term "diverted" has been broadly construed as only requiring to slightly turn

the direction of the stream or slightly deviating the stream at any given location, for instance,

after exiting fuel cell 6 and then after exiting combustion chamber 7. Note further that nowhere

in the claims it is required that the cathode exhaust stream be separated/split into first and second

different streams (two different streams) and thereafter directing the first stream towards the

primary zone and the second stream towards the secondary zone.

Under a secondary scenario, note also that Domeracki et al disclose that the topping

combustor 8 is formed by a vessel 86 that encloses a chamber 90 in which a plurality of

combustor baskets 93 are also disposed (COL 4, lines 45-53). At some point once the hot gas 24

flows into space 96 within the chamber 90, the hot gas 24 flows into the combustor baskets 93

(COL 5, lines 1-10). Thus, topping combustor 8 per se includes primary and secondary zones,

and separates/splits the cathode exhaust stream containing 14-15 % of oxygen (note that oxygen-

cathode exhaust stream as well as "diverted"-separated/split are interpreted in the same manner

as discussed in the immediately preceding paragraph). Consequently, in this secondary context,

topping combustor 8 includes a primary zone consisting of a first combustor basket 93

containing 14-15 % of diverted oxygen and a secondary zone consisting of a second combustor

93 receiving 14-15 % of diverted oxygen. Thus, the prior art meets the claimed requirement

concerning the specific percents.
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8. Rejections under Section 103 above are sustainable because applicant's main contention

to rebut them is based upon certain features not recited in the present claims. For instance,

applicant has advanced the argument that "Domeracki neither suggests nor discloses any scheme

to control the flame stability in the process as described in the present application" or that "The

function ofthepower controller (ofRosen) does not include regulating cathode exhaust to a

combustor to control flame stability ..". Although the claims are interpreted in light of the

specification, limitations from the specification are not read into the claims. See In re Van

Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). With respect to the flame stability

(See item 13-b above), it is noted that the present claims recite only stable combustion, not

flame stability. While applicant might attempt to argue that they both refer to the same subject,

the examiner asserts that they do not. For instance, "stable combustion" can be interpreted as the

ability ofproducing any combustion (any steady burning) irrespective of the combustion degree

(complete combustion vs. incomplete combustion) per se whereas "flame stability" can be

interpreted as the quality of the combustion itself (steady degree of combustion) which requires

specific combustion conditions and amounts of reactants to achieve such a steady degree.

Therefore, applicant's arguments are not commensurate in scope with the presently claimed

invention. Similarly, the present claims do not describe, define or claim a process for controlling

the flame stability, they are directed only to hybrid power generation systems for generating

power. Hence, the allegation of patentable distinction based upon a specific process for obtaining

flame stability stands far short of being commensurate in scope with the invention at hand.

lAWONmEJANDRO
PRIMARY EXAMINER


